
  

 

CONFERENCE ON EUROPEAN RESTRUCTURING AND INSOLVENCY LAW 

 

 
 
 
 

 
Date:  6 July 2022 
Re:  CERIL Report 2022-2 
 
Reporters: Profs. Stephan Madaus 
and Bob Wessels1 

 
 
 
 
 

CERIL Report 2022-2 

 

on Cross-Border Effects in European 

Preventive Restructuring: 

identifying and assessing the benefits and 

shortcomings of selecting the European 

Insolvency Regulation 2015 to govern 

proceedings in preventive restructuring 

frameworks 

 

 
1 This Report is prepared by CERIL Working Party (WP) 11 on Matters regarding the 
European Insolvency Regulation 2015 (EIR 2015). The WP that discussed and 
contributed to this Report consisted, in addition to Stephan Madaus (co-chair) and 
Bob Wessels (co-chair), of the conferees participating in this WP, see 
www.ceril.eu/working-parties/wp-11-matters-regarding-the-european-
insolvency-regulation-2015. The reporters would like to express their gratitude for 
their insightful contributions to Petr Sprinz (Czech Republic), Jessica Schmidt, 
Reinhard Bork (Germany), Elina Moustaira, Stathis Potamitis, Alexandros Rokas 
(Greece), Zoltán Fabók (Hungary), Stefania Bariatti, Giorgio Corno, Rita Gismondi, 
Antonio Leandro, Luciano Panzani, Patrizia Riva, Caterina Macchi, Renato Mangano, 
Lorenzo Stanghellini (Italy), Michal Barlowski (Poland), Catarina Serra (Portugal), 
Djuro Djuric (Serbia), Ivan Ikrényi (Slovak Republic), Adrián Thery, Iván Heredia, 
Francisco Garcimartín (Spain), Michael Veder and Reinout Vriesendorp (The 
Netherlands). 

CERIL EXECUTIVE  
 
Chair 
Prof. em. Bob Wessels  
Leiden University 
The Netherlands 
 
Vice Chair 
Prof. Ignacio Tirado 
University Autónoma of Madrid 
Spain 
 
Secretary and Treasurer 
Prof. Reinout Vriesendorp 
De Brauw Blackstone Westbroek / 
Leiden University 
The Netherlands 
 
Members 
Mylène Boché-Robinet 
Boché Dobelle Avocats 
France 
 
Giorgio Corno 
Studio Corno Avvocati 
Italy 
 
Prof. Tuula Linna 
University of Helsinki 
Finland 
 
Prof. Stephan Madaus 
Martin Luther University  
Germany 
 
Prof. Elina Moustaira 
National and Kapodistrian University 
of Athens 
Greece 
 
Justice Nicoleta Mirela Năstasie  
Bucharest Tribunal 
Romania  
 
Dr. Paul Omar 
Barrister, Gray's Inn (np) /  
De Montfort University  
United Kingdom 
 
Prof. The Hon Lady Wolffe  
Strathclyde Law School / Edinburgh 
Law School  
Scotland 
 
Contact: 
Prof. Reinout Vriesendorp  
Leiden Law School 
PO Box 9520 
2300 RA Leiden 
The Netherlands 
E: info@ceril.eu  
W: www.ceril.eu  
 
 
 

https://www.ceril.eu/working-parties/wp-11-matters-regarding-the-european-insolvency-regulation-2015
https://www.ceril.eu/working-parties/wp-11-matters-regarding-the-european-insolvency-regulation-2015
mailto:info@ceril.eu
http://www.ceril.eu/


2 
 

 

CERIL is an independent non-profit, non-partisan, self-supporting organisation of persons  
committed to the improvement of restructuring and insolvency laws and practices  

in Europe, the European Union and its Member States 

CONTENT 

1 Introduction ........................................................................................................... 3 

2 The option to apply the European insolvency regulation ......................................... 5 

2.1 Scope ......................................................................................................................... 5 

2.2 The benefits of applying the EIR 2015 ....................................................................... 6 

2.3 The shortcomings of applying the EIR 2015 ............................................................... 7 

2.4 Provisional conclusion .............................................................................................. 10 

3 The option to apply the Brussels Ibis Regulation ................................................... 10 

3.1 Scope ....................................................................................................................... 10 

3.2 The benefits of applying the Brussels Ibis Regulation .............................................. 12 

3.3 The shortcomings of applying the Brussels Ibis Regulation ..................................... 14 

3.4 Provisional conclusion .............................................................................................. 16 

4 The option to apply National law .......................................................................... 16 

4.1 Insolvency frameworks for recognition .................................................................... 16 

4.2 Civil procedural frameworks for judgment recognition ........................................... 17 

4.3 Substantive effects under Private International Law rules ....................................... 17 

4.4 Provisional conclusion: unresolved issues ................................................................ 18 

5 Overall conclusion and recommendations ............................................................ 18 

5.1 For EU lawmakers .................................................................................................... 19 

5.2 For EU Member States ............................................................................................. 19 

 

  



3 
 

 

CERIL is an independent non-profit, non-partisan, self-supporting organisation of persons  
committed to the improvement of restructuring and insolvency laws and practices  

in Europe, the European Union and its Member States 

1 INTRODUCTION  

In 2018, the Conference on European Restructuring and Insolvency Law (CERIL) issued a 
report addressing the need for EU Member States to align as best as possible compatibility 
between the Insolvency Regulation and these States’ domestic rules, realising the 
Regulation’s goals. The Report was prepared by a Working Party co-chaired by Professors 
Stephan Madaus and Bob Wessels.2 In 2021 CERIL published guidance regarding the scope 
of the Insolvency Regulation3 with respect to the scope of the Brussels Ibis or Judgment 
Regulation4 for cross-border actions that seem to derive directly from public collective 
insolvency proceedings and are closely linked with them.5 The relationship between the 
Insolvency and the Judgment Regulation is also the underlying subject of this Report, in 
which the Working Party addresses the policy issues of selecting the better fitting regulatory 
cross-border framework for new procedural options introduced to most EU Member States 
by implementing the preventive restructuring framework of Directive (EU) 2019/1023 on 
restructuring and insolvency.6 The Report was developed between December 2021 and April 
2022. 

The Restructuring Directive requires Member States to provide for a ‘Preventive 
Restructuring Framework’ (Art. 4 to 19). The implementation of such a framework is meant 
as an exercise of improving and harmonising national restructuring laws and their effects. 
The text of the Restructuring Directive does not specifically address the issue of cross-border 
effects of such a framework. More specifically, the Restructuring Directive does not mandate 
procedural options in a national preventive restructuring framework to be designed in a way 
that enables Member States to add them to Annex A of the EIR 2015. Recital 13 of the 
Restructuring Directive explains that: 

‘This Directive should be without prejudice to the scope of Regulation (EU) 
2015/848. It aims to be fully compatible with, and complementary to, that 
Regulation, by requiring Member States to put in place preventive restructuring 
procedures which comply with certain minimum principles of effectiveness. It does 
not change the approach taken in that Regulation of allowing Member States to 
maintain or introduce procedures which do not fulfil the condition of publicity for 
notification under Annex A to that Regulation. Although this Directive does not 
require that procedures within its scope fulfil all the conditions for notification under 
that Annex, it aims to facilitate the cross-border recognition of those procedures and 
the recognition and enforceability of judgments.’ 

Recital 14 continues to provide that: 

‘The advantage of the application of Regulation (EU) 2015/848 is that it provides for 
safeguards against abusive relocation of the debtor's centre of main interests during 
cross-border insolvency proceedings. Certain restrictions should also apply to 
procedures not covered by that Regulation.’ 

 
2 CERIL Statement 2018-1 on Realisation of the EU Insolvency Regulation (EIR 2015) in the Member States, 
available at: www.ceril.eu. 
3 Regulation (EU) 848/2015 of the European Parliament and of the Council of 20 May 2015 on insolvency 
proceedings (recast) (hereinafter: ‘EIR 2015’). 
4 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on 
jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (hereinafter: 
‘Brussels Ibis Regulation’). 
5 CERIL Report 2021-1 on identifying annex actions under Art. 6(1) EIR 2015, available at: www.ceril.eu. 
6 Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019 on preventive 
restructuring frameworks, on discharge of debt and disqualifications, and on measures to increase the efficiency 
of procedures concerning restructuring, insolvency and discharge of debt (hereinafter: ‘Restructuring Directive’). 

http://www.ceril.eu/
http://www.ceril.eu/
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These restrictions are provided in Art. 6(8) of the Restructuring Directive: 

‘Where Member States choose to implement this Directive by means of one or more 
procedures or measures which do not fulfil the conditions for notification under 
Annex A to Regulation (EU) 2015/848, the total duration of the stay under such 
procedures shall be limited to no more than four months if the centre of main 
interests of the debtor has been transferred from another Member State within a 
three-month period prior to the filing of a request for the opening of preventive 
restructuring proceedings.’ 

Overall, the Restructuring Directive does not require such an implementation. It invites 
Member States to provide for court procedures that are fully compatible with the EIR 2015 
and consequently could, on the initiative of a Member State, be added to Annex A to attain 
cross-border recognition and enforceability. If Member States decide to provide for a 
different procedural design, the Restructuring Directive does neither indicate that the 
Brussels Ibis Regulation should apply and secure the aspired facilitated cross-border 
efficiency nor does it exclude the application of the Brussels Ibis Regulation. It only provides 
for a limited stay in case of a recent COMI shift. Member States are left with a legislative 
choice where only one option is clear (i.e. maintain or introduce procedures which do fulfil 
the condition of publicity for notification under Annex A of the EIR 2015), while the other is 
not.  

Since 2019 several Member States have already implemented the preventive restructuring 
framework of the Restructuring Directive or modernised existing procedures as a 
consequence of ongoing legislative changes to provide for a rescue culture and/or in order 
to meet the requirements of this Directive. Between October 2021 and December 2021, The 
Netherlands, Italy, Lithuania, Cyprus and Poland notified the Commission about new 
preventive proceedings and new types of insolvency practitioners. Germany, Hungary and 
Austria followed early in 2022. Subsequently, Italy clarified the date of entry into force of its 
new provisions on insolvency and restructuring which it had notified to the Commission in 
December 2020, and notified an amendment to a previous notification. All notified (public) 
proceedings were immediately added to Annex A and all practitioners to Annex B of the EIR 
2015.7  

The Working Party recognises that some Member States provide for an optional approach 
to the parties in a preventive restructuring case by offering essentially the same 
restructuring tools in procedures within and outside the scope of the EIR 2015. Many other 
Member States have not finalised their legislative process. It is therefore beneficial to both 
legislators and parties to consider the benefits and pitfalls of the cross-border legal 
frameworks available. The central aim of this Report is to provide guidance in this respect. 

 

 
7 See Regulation (EU) 2021/2260 of the European Parliament and of the Council of 15 December 2021 
amending Regulation (EU) 2015/848 on insolvency proceedings to replace its Annexes A and B (O.J. L 455/4). It 
came into effect on 9 January 2022 in all participating EU Member States with the exception of Ireland, where 
the Irish Parliament (both Dáil and Seanad approved) decided to opt-into the new version of the EIR 2015 on 11 
May 2022 
It shall also be noted that Regulation (EU) 2021/2260 deletes all references to the UK in the EIR 2015 (‘In 
accordance with Articles 1 and 2 and Article 4a(1) of Protocol No 21 on the position of the United Kingdom and 
Ireland in respect of the area of freedom, security and justice, annexed to the Treaty on European Union and to 
the Treaty on the Functioning of the European Union, and without prejudice to Article 4 of that Protocol, 
Ireland is not taking part in the adoption of this Regulation and is not bound by it or subject to its application’). 
 is noted that  



5 
 

 

CERIL is an independent non-profit, non-partisan, self-supporting organisation of persons  
committed to the improvement of restructuring and insolvency laws and practices  

in Europe, the European Union and its Member States 

2 THE OPTION TO APPLY THE EUROPEAN INSOLVENCY REGULATION 

The Restructuring Directive invites Member States in Recital 13 to put in place preventive 
restructuring procedures which comply with requirements of Art. 1(1) EIR 2015 for 
notification under Annex A. It deserves to be mentioned here that the scope of the EIR 2015 
is strictly defined by Art. 1(1) EIR 2015 with reference to procedures listed in Annex A. 
Proceedings listed in Annex A are covered under the EIR 2015. Others are not.8 

 

2.1 Scope 

In order to be listed in Annex A. proceedings must comply with the substantive requirements 
provided for in Art. 1(1) EIR 2015: 

‘This Regulation shall apply to public collective proceedings, including interim 
proceedings, which are based on laws relating to insolvency and in which, for the 
purpose of rescue, adjustment of debt, reorganisation or liquidation: 

(a) a debtor is totally or partially divested of its assets and an insolvency practitioner 
is appointed; 

(b) the assets and affairs of a debtor are subject to control or supervision by a court; 
or 

(c) a temporary stay of individual enforcement proceedings is granted by a court or 
by operation of law, in order to allow for negotiations between the debtor and its 
creditors, provided that the proceedings in which the stay is granted provide for 
suitable measures to protect the general body of creditors, and, where no 
agreement is reached, are preliminary to one of the proceedings referred to in point 
(a) or (b). 

Where the proceedings referred to in this paragraph may be commenced in 
situations where there is only a likelihood of insolvency, their purpose shall be to 
avoid the debtor's insolvency or the cessation of the debtor's business activities.’ 

As its Recital 13 explains, the Restructuring Directive assumes that any implementation of a 
preventive restructuring procedure complies with these substantive requirements in 
principle. Recital 13 also understands that the publicity requirement is subject to legislative 
choice. This understanding is grounded on Recital 13 EIR 2015, which states: 

‘Accordingly, insolvency proceedings which are confidential should be excluded from 
the scope of this Regulation. While such proceedings may play an important role in 
some Member States, their confidential nature makes it impossible for a creditor or 
a court located in another Member State to know that such proceedings have been 
opened, thereby making it difficult to provide for the recognition of their effects 
throughout the Union.’ 

 
8 This Report does not discuss the logic or efficiency of the EIR 2015’s mechanism, by which the scope of the 
Regulation is determined by notification and listing on an Annex. For this discussion, see e.g. Bob Wessels, 
International Insolvency Law Part II. European Insolvency Law (Wessels Insolvency Law Volume X), Deventer: 
Wolters Kluwer, 4th ed., 2017/10508 et seq.; Brinkmann, in: Moritz Brinkmann (ed.), European Insolvency 
Regulation. Article-by-Article Commentary, C.H. Beck / Hart / Nomos 2019, Article 1, para. 4 et seq.; Alexander J. 
Bělohlávek, EU and International Insolvency Proceedings Regulation (EU) 2015/848 on insolvency proceedings, 
Volume II, The Hague: Lex Lata 2020, para. 1.05 et seq.; Van Zwieten, in: Reinhard Bork and Kristin van Zwieten 
(eds.), Commentary on The European Insolvency Regulation, Oxford University Press, 2022, para 1.09 et seq. 
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Another way to avoid the scope of the EIR 2015 is to design a procedure that is not based on 
laws relating to insolvency. In this regard, Recital 16 EIR 2015 explains that: 

‘proceedings that are based on general company law not designed exclusively for 
insolvency situations should not be considered to be based on laws relating to 
insolvency. Similarly, the purpose of adjustment of debt should not include specific 
proceedings in which debts of a natural person of very low income and very low asset 
value are written off, provided that this type of proceedings never makes provision 
for payment to creditors.’ 

In conclusion, both confidential (non-public or ‘private’) and merely company law or debt 
adjustment procedures for individuals without any distribution to creditors are not covered 
by Art. 1(1) EIR 2015 and may not be notified to be listed in Annex A. It is only the ‘publicity 
requirement’, however, that seems to enable legislators in EU Member States to pick and 
choose whether new procedural restructuring options in a preventive framework beyond 
company law shall be listed in Annex A and thereby fall within the scope of the EIR or not. 
They may also decide to delegate this choice to the debtor in each case (Germany and the 
Netherlands).  

This decision requires more than an answer to a legal question. It also entails a policy 
decision which should consider the legal effects of the available options. 

 

2.2 The benefits of applying the EIR 2015 

Recital 13 of the Restructuring Directive assumes that the application of the EIR 2015 
facilitates the cross-border recognition of preventive procedures and the recognition and 
enforceability of judgments within the EU (with the exception of Denmark). 

2.2.1 Automatic recognition 

The main benefit of using the EIR 2015 framework is indeed found in an EU-wide automatic 
recognition of any judgment issued in main insolvency proceedings according to Art. 19(1), 
20(1) EIR 2015 with respect to the decision to open such proceedings in the Member State 
of the debtor’s COMI (Art. 3(1) EIR 2015) and according to Art. 32(1) EIR 2015 for any other 
judgment including the confirmation of a restructuring plan (‘… and compositions approved 
by that court’). Any statutory or judgment-based stay or plan would have immediate cross-
border effects within the EU. 

2.2.2 International jurisdiction 

Art. 3(1) EIR 2015 provides for the international jurisdiction of the court of the Member State 
where the debtor’s COMI is found. The COMI principle is well-established globally and 
enables the recognition of stays and restructuring plans in countries outside the EU if they 
have adopted their national version of the UNCITRAL Model Law on Cross-border Insolvency. 

2.2.3 Applicable law 

The application of the EIR 2015 would also entail the application of a detailed set of rules 
determining the law applicable to measures adopted in a court procedure. Art. 7(1) EIR 2015 
provides that the law applicable to insolvency proceedings and their effects shall be that of 
the Member State within the territory of which such proceedings are opened. The provision 
ensures that any stay or restructuring plan that is legally effective under the lex fori concursus 
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is able to stay or amend substantive rights of affected parties across the EU. Exceptions are 
limited to those described in Art. 8 to 18 EIR 2015.9 

2.2.4 Parallel (insolvency) proceedings and duties to cooperate 

The EIR 2015 contains a so-called combined model, through which it tries to accommodate 
the principles of universality (main insolvency proceedings having full effects in all EU 
Member States, except for Denmark) and safeguard local interests. Main insolvency 
proceedings, which have universal scope within the Union, can be opened with the debtor’s 
COMI in one Member State. Parallel to these local proceedings (secondary proceedings) can 
be opened in Member States where the debtor has an ‘establishment’. The effects of such 
secondary proceedings are restricted to the assets of the debtor situated in the territory of 
that Member State. Main insolvency proceedings and secondary insolvency proceedings can 
contribute to the efficient administration of the debtor's insolvency estate or to the effective 
realization of the total assets if there is proper cooperation between the actors involved in 
all the concurrent proceedings. Art. 41 to 44 EIR 2015 contain a set of duties of insolvency 
practitioners and courts handling insolvency proceedings in separate Member States to 
cooperate and communicate with each other and to coordinate these proceedings.  

As a novelty, the EIR 2015 introduced a system to ensure the efficient administration of 
insolvency proceedings relating to different companies forming part of a group of 
companies. See art. 56 to 77 EIR 2015 in relation to insolvency proceedings of members of a 
group of companies. In case insolvency proceedings have been opened for several 
companies of the same group, there should be proper cooperation between the actors 
involved in those proceedings, see recital 52 EIR 2015. The various insolvency practitioners 
and courts involved are under similar obligations to cooperate and communicate with each 
other as those involved in main and secondary insolvency proceedings relating to the same 
debtor.10  

 

2.3 The shortcomings of applying the EIR 2015 

The practical problems regarding the use of the EIR 2015 in preventive restructuring cases 
arise from the fact that this regulation’s framework is geared towards insolvency 
proceedings in their traditional shape and form. 

 
9 It is noted that Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on 
the law applicable to contractual obligations, OJ L 177/6 (hereinafter: Rome I Regulation), applies ‘in situations 
involving a conflict of laws, to contractual obligations in civil and commercial matters’ pursuant to its Art. 1(1). If 
preventive restructuring plans as such, or certain parts of them, could be categorised as a contract and their 
court-supported conclusion as a contract law matter, it could be held that the substantive aspects of a 
restructuring plan themselves fall within the scope of the Rome I Regulation, especially since there is no 
bankruptcy exception in the Rome I Regulation. The primacy of the EIR 2015 would only follow from the 
traditional insolvency law argument that the collective treatment of various substantive rights would only be 
feasible under a uniform law determined by the EIR 2015. This argument, however, may seem less convincing in 
only partially collective restructurings, especially if the process is limited to the modification of debt governed 
uniformly by one country’s law under the lex fori of another country. 
10 In CERIL Statement 2021-2 on EU group coordination proceedings it is noted that in some four years the EIR 
2015 became binding, not a single significant case of a cross-border group insolvency has been handled under 
the rules on group coordination proceedings. CERIL feels that time is ripe to undertake specific steps to develop 
proposals for the modification of the current rules in order to enable group coordination proceedings to use their 
full potential. Available at: www.ceril.eu. 
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2.3.1 Decision to commence proceedings and publicity 

The basic concept of the EIR 2015 rests on the premise that the mere opening of such 
proceedings affects the rights of all or at least a significant part of a debtor’s creditors (Art. 
2(1) EIR 2015) and thus requires the publication of an opening decision (Art. 24 to 29 EIR 
2015) in order to inform all affected parties. This premise does not hold in preventive 
restructuring proceedings which may well involve only a very limited and closed number of 
affected creditors, e.g. to restructure a syndicated loan. Restructuring negotiations may also 
benefit from confidentiality in order to continue the debtor’s business without interruptions 
from not affected business partners. Any early publication of restructuring initiatives may 
not be in the interests of all creditors and therefore unwelcome. Hence parties would need 
or wish to avoid a legal framework that mandates early publicity. 

2.3.2 International jurisdiction 

Art. 3(1) EIR 2015 would limit the ability to access a Member State’s restructuring framework 
to debtors who have their COMI there. While the COMI requirement may seem well-
established and functional in insolvency proceedings, a debt restructuring may deserve more 
flexibility as regards to statutory rules on international jurisdiction. The restructuring of a 
bond debt or a loan agreement may well be justified in a jurisdiction selected in an 
agreement concluded by all affected parties, either, for instance, in the bond indenture or 
ad hoc. Also, a restructuring of bond debt outside the jurisdiction of the debtor’s COMI may 
well be justified if the bond was issued under the same foreign law. Tying automatically all 
types of restructuring proceedings to the debtor’s COMI does not seem adequate. 

2.3.3 Applicable law 

The provisions of Art. 7 to 18 EIR 2015 contain special rules tailor-made for insolvency 
proceedings but these rules are not well-suited as such in preventive restructurings. This is 
most obvious for the protection of rights in rem under Art. 8 EIR 2015. Pursuant to this 
provision, any stay or plan in restructuring proceedings would not be able to affect rights in 
rem of creditors in respect to assets situated in another Member State. A similar protection 
is provided to contracts relating to immovable property in Art. 11(1) EIR 2015. 

2.3.4 Parallel (insolvency) proceedings 

The application of the EIR 2015 would also entail its basic concept of main and secondary 
proceedings. Preventive restructuring proceedings listed in Annex A are by definition 
‘insolvency proceedings’ (Art. 2(4) EIR 2015). If commenced in the Member State of the 
debtor’s COMI, Art. 3(2) EIR 2015 safeguards the right to initiate secondary insolvency 
proceedings in every Member State in which the debtor possesses an establishment. The 
opening of secondary proceedings would exclude the effects of the main proceedings in that 
Member State (Art. 34 to 52 EIR 2015). 

The availability of any insolvency proceeding listed in Annex A in a Member State of an 
establishment of the debtor does also mean that the commencement of a preventive 
restructuring process as main insolvency proceedings can be torpedoed by opening 
liquidation-oriented proceedings as secondary proceedings. Art. 34 second sentence EIR 
2015 explicitly enables the commencement of any insolvency proceedings as secondary 
proceedings based on the opening of a main proceeding. The debtor’s insolvency shall not 
be re-examined in the Member State where the secondary insolvency proceedings are 
opened. Therefore, a separate local test of insolvency grounds needed to open liquidation 
proceedings (which would probably not yet exist in a preventive restructuring) is neither 
necessary nor even allowed based on the principle of automatic recognition. The CJEU stated 
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in Bank Handlowy11 that the torpedoing effect of such secondary proceedings would only be 
mitigated by the need to cooperate and coordinate. 

2.3.5 Cooperation 

Proper cooperation in cross-border insolvency proceedings implies the various insolvency 
practitioners and the courts involved cooperating closely, in particular by exchanging a 
sufficient amount of information. In the system of the EIR 2015, the dominant role of the 
main insolvency proceedings is ensured by giving the insolvency practitioner in such 
proceedings several possibilities for intervening in secondary insolvency proceedings which 
are pending at the same time. Recital 48, sentence 4, provides that the main insolvency 
practitioner should be able to propose a restructuring plan or composition or apply for a 
suspension of the realisation of the assets in the secondary insolvency proceedings. Such 
proposal, however, should be a measure 'in accordance with the procedure of that Member 
State’, see Art. 47(1) EIR 2015. The present text of the EIR 2015 is inadequate or deficient to 
address certain types of restructuring. 

2.3.6 Group restructuring 

The rules for insolvency proceedings of companies of a corporate group in Art. 56 to 77 EIR 
2015 assume the opening of parallel main insolvency proceedings for group companies. In 
contrast, the preventive restructuring approach to a group’s financial debt structure would 
commonly entail a single point of (judicial) entry at the level of the contracting or bond 
issuing group company. The need for parallel restructuring proceedings would be avoided 
by using intra-group third party release clauses in restructuring plans as they are now made 
available in Dutch or German laws. The EIR 2015 does not contain any provision to safeguard 
this approach. Instead, the entity-by-entity principle enshrined in the group insolvency 
provisions might potentially provide an argument against the compliance of such releases 
with EIR 2015 principles.  

Recital 52 EIR 2015 indicates in its third sentence that cooperation between the insolvency 
practitioners ‘should not run counter to the interests of the creditors in each of the 
proceedings’, and ‘such cooperation should be aimed at finding a solution that would 
leverage synergies across the group.’ However, this framework is too soft as well as 
unsatisfactory to address common preventive restructuring solutions.12 

2.3.7 Interest of the general body of creditors 

The EIR 2015 contains provisions that may generally be at odds with preventive restructuring 
procedures. The rule of Art. 23(1) EIR 2015 (requiring every creditor of a debtor to return 
value obtained by any means during the course of the proceedings) is essential in (fully) 
collective insolvency proceedings to ensure the par conditio creditorum principle. The rule 
makes no sense in proceedings, which are only partially collective and thus presupposes that 
other creditors are paid in full. Similar concerns may be raised for the rule on performances 
on behalf of claims of the debtor in Art. 31 EIR 2015. 

Further, the provisions of the EIR 2015 assume that the assets of the debtor form an estate 
to be administered, avoidance claims to be litigated and unpaid claims to be filed and verified 
(see e.g. Art. 7(2), 16, 21, 24(2), 45(2), 53 to 55 EIR 2015). All these matters do not commonly 
arise in preventive insolvency proceedings. The application of the EIR 2015 creates the need 

 
11 CJEU, 22 November 2012, Bank Handlowy w Warszawie SA and PPHU „ADAX“/Ryszard Adamiak v Christianapol 
sp. z o.o., C-116/11, ECLI:CU:C:2012:739, paragraph 57. 
12 As set out in CERIL Statement 2021-2, referred to in footnote 9. 
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to allow for the non-application of relevant parts of a principally binding and directly 
applicable EU regulation. 

2.3.8 Third countries 

Finally, the EIR 2015 does not solve all cross-border issues because in most of its parts it does 
not apply to Denmark and third countries (i.e. non EU Member States). Also, the EIR 2015 is 
not able to secure recognition and enforcement of a stay or plan provisions in these 
countries. The framework of the EIR 2015 may nonetheless be able to connect to a third 
country’s recognition framework as far as both rely on COMI as the criterion for jurisdiction. 

 

2.4 Provisional conclusion  

In all, the Working Party recognises, that the regulatory framework of the EIR 2015 is able to 
include preventive restructuring frameworks. It offers facilitated recognition and 
enforcement within EU Member States and third countries who have adopted UNCITRAL’s 
Model Law on Cross-Border Insolvency. However, these benefits come at a cost. The EIR 
2015 regime rests on the COMI jurisdiction test, allows for a wider use of secondary 
insolvency (potentially liquidation) proceedings, and contains provisions tailor-made for 
traditional fully-collective, asset-oriented insolvency proceedings. Its regime is, however, not 
always useful for preventive restructurings (publicity, applicable law provisions, parallel 
proceedings, group coordination, interests of creditors). In fact, all key aspects of the EIR 
2015 (jurisdiction, applicable law, recognition and parallel proceedings) may not perfectly 
suit preventive restructurings. It, therefore, seems expedient to explore alternative options. 

 

3 THE OPTION TO APPLY THE BRUSSELS IBIS REGULATION 

The Restructuring Directive designs the preventive restructuring framework as court-based 
procedures. Outside the scope of the EIR 2015, the recognition and enforcement of 
judgments could thus be achieved under the Brussels Ibis Regulation. 

 

3.1 Scope 

Art. 1(1) of the Brussels Ibis Regulation provides that the Regulation applies in civil and 
commercial matters. While restructuring proceedings are such a civil and commercial matter 
in substance, the application of the Brussels Ibis Regulation may be excluded by Art. 1(2) lit. 
b (commonly known as ‘Bankruptcy Clause’): 

‘This Regulation shall not apply to: 

(b) bankruptcy, proceedings relating to the winding-up of insolvent companies or 
other legal persons, judicial arrangements, compositions and analogous 
proceedings’. 

Preventive restructuring procedures are not a mere annex to insolvency proceedings listed 
in Annex A EIR 2015. They are stand-alone court procedures and the application of the 
Brussels Ibis Regulation depends on their autonomous characteristics, not on a close 
connection to other insolvency proceedings as discussed frequently by the CJEU and in CERIL 
Report 2021-1. 
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With regard to the exception in Art. 1(2) lit. b Brussels Regulation, no common understanding 
of the character of preventing restructuring proceedings exists. The wording in this 
paragraph dates from over fifty years ago and neither reflects the modern definition of 
insolvency proceedings in Art. 1(1) EIR 2015 nor the definition of insolvency proceedings 
under the EIR 2000 or the UNCITRAL Model Law on Cross-border Insolvency or UNCITRAL’s 
legislative guide. The application of the paragraph with regard to preventive restructuring 
procedures is an open legal question. Some authors argue in favour of applying the 
exception, others insist that the exception cannot apply. Eventually, the CJEU would need to 
be involved and answer this question. The following arguments should be considered. 

3.1.1 Arguments to not apply the Brussels Ibis Regulation pursuant to Art. 1(2) lit. b 

A functional approach to characterise preventive restructuring procedures would point at 
their purpose to prevent the likely insolvency of the debtor and argue that this specific 
purpose seems to suffice to qualify such proceedings as bankruptcy-related or proceedings 
analogous to judicial arrangements and compositions. 

Such an approach finds support in a CJEU decision of 1979 where the Court stated that the 
exception includes laws: 

‘relating to debtors who have declared themselves unable to meet their liabilities, 
insolvency or the collapse of the debtor's creditworthiness, which involve the 
intervention of the courts culminating in the compulsory "liquidation des biens" in 
the interest of the general body of creditors of the person, firm or company, or at 
least in supervision by the courts’.13 

Such an interpretation of the ‘Bankruptcy Clause’ of the Brussels Ibis Regulation would 
produce a group of preventive restructuring procedures that are neither listed in Annex A of 
the EIR 2015 nor, at least for some, insolvency proceedings pursuant to Art. 1(1) EIR 2015, 
e.g. confidential procedures, company law based procedures. Judgments issued in these 
procedures would not find any European Regulation applicable to facilitate their EU-wide 
cross-border effects. It can be argued that this gap is foreseen in the last sentence of 
Recital 7 EIR 2015 as a loophole between both Regulations and even intended for 
confidential preventive restructuring proceedings in Recital 13 of the Restructuring 
Directive. It would need to be filled by the application of the law of each Member State (see 
below 4). 

 

3.1.2 Arguments to apply the Brussels Ibis Regulation pursuant to Art. 1(2) lit. b 

Recital 7 of the EIR 2015 is also used as an argument to support the application of the 
Brussels Regulation in cases where a civil judgment is not covered by the EIR 2015. Recital 7 
reads as follows: 

‘Bankruptcy, proceedings relating to the winding-up of insolvent companies or other 
legal persons, judicial arrangements, compositions and analogous proceedings and 
actions related to such proceedings are excluded from the scope of Regulation (EU) 
No 1215/2012 of the European Parliament and of the Council (4). Those proceedings 
should be covered by this Regulation. The interpretation of this Regulation should as 
much as possible avoid regulatory loopholes between the two instruments. 
However, the mere fact that a national procedure is not listed in Annex A to this 
Regulation should not imply that it is covered by Regulation (EU) No 1215/2012.’ 

 
13 CJEU, 22 February 1979, Gourdain/Nadler, C-133/78, ECLI:EU:C:1979:49, paragraph 4. 
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It can be argued that Recital 7 EIR 2015 provides the most recent and thereby the currently 
binding interpretation of the Brussels Ibis Regulation’s ‘Bankruptcy Clause’. Based on this 
presumption, the CJEU would be required to prevent regulatory loopholes ‘as much as 
possible’ when interpreting the definition. It should be noted that the last sentence only 
refers to proceedings not listed in Annex A. It does not refer to the definition of insolvency 
proceedings in Art. 1(1) EIR 2015. It can be argued therefore that proceedings mentioned in 
the ‘Bankruptcy Clause’ are not defined by Annex A but by Art. 1(1) EIR 2015. Hence, any 
proceedings not listed in Annex A but covered by Art. 1(1) EIR 2015 would fall within the 
scope of the ‘Bankruptcy Clause’ and therefore would fall outside the scope of the Brussels 
Ibis Regulation while the EIR 2015 also not applies in said proceeding as they are not listed 
in Annex A. A loophole within the meaning of Recital 7 EIR 2015 exists. At the same time, any 
procedure neither listed in Annex A nor covered by Art. 1(1) EIR 2015 would not be a 
proceeding under the ‘Bankruptcy Clause’ and the Brussels Regulation would apply. 
Following this line of arguments, any confidential or company law-based preventive 
restructuring proceedings would fall within the scope of the Brussels Ibis Regulation because 
they are not insolvency proceedings pursuant to Art. 1(1) EIR 2015 and thus not proceedings 
analogous to bankruptcy pursuant to the ‘Bankruptcy Clause’. Public preventive 
restructuring proceedings could be seen as insolvency proceedings under Art. 1(1) EIR 2015 
and any application of the Brussels Ibis Regulation would be hindered by Art. 1(2) lit. b, the 
‘Bankruptcy Clause’. 

A construction of the ‘Bankruptcy Clause’ that limits the loophole ‘as much as possible’ is not 
only in line with Recital 7 EIR 2015. It also reflects the position of the CJEU whose judges 
have constantly expressed the view of the mutual exclusiveness between the EIR 2015 and 
the Brussels Ibis Regulation, and by doing so expressing the firm conviction that the two 
mirror one another, when considering the scope with regard to annex proceedings under 
Art. 6(1) EIR 2015.14 One could argue that for systematic reasons the established ‘dovetailing 
principle’ would be better served by a narrow interpretation of the ‘Bankruptcy Clause’.  

Finally, it could be argued that Recital 13 of the Restructuring Directive excludes confidential 
preventive restructuring proceedings only from the scope of the EIR 2015, not from the 
scope of any other EU Regulation. The Brussels Ibis Regulation commonly secures the 
recognition of judgments that are known only to the parties affected, not all creditors of a 
party and is thereby on principle able to cover the specific needs of a confidential 
restructuring proceedings. 

 

3.2 The benefits of applying the Brussels Ibis Regulation 

The application of the Brussels Regulation would also be able to facilitate the recognition 
and enforcement of judgments amongst EU Member States (including Denmark). 

3.2.1 Automatic recognition 

The benefit of an EU-wide automatic recognition of any judgment issued in restructuring 
proceedings is provided in Art. 36(1) Brussels Ibis Regulation. In contrast to the rules on 
recognition and enforcement under the EIR 2015, Art. 45 Brussels Ibis Regulation specifies 
grounds for the refusal of recognition based on the misapplication of certain rules on 

 
14 See recently CJEU, 18 September 2019, Skarb Pánstwa Rzeczpospolitej Polskiej - Generalny Dyrektor Dróg 
Krajowych i Autostrad v. Stephan Riel, acting as liquidator of Alpine Bau GmbH, C-47/18, ECLI:EU:C:2019:754, 
paragraphs 33 to 34. 
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jurisdiction (Art. 45(1) lit. e). Any judgment-based stay or plan would have immediate cross-
border effects within the EU. 

3.2.2 International jurisdiction and applicable law 

Art. 4 to 26 Brussels Ibis Regulation contain detailed provisions on the international 
jurisdiction of courts in a Member State in a cross-border case. Two sets of rules are 
specifically relevant in the context of preventive restructuring proceedings.  

First, Art. 25 provides for the exclusive international jurisdiction of a court or the courts of a 
Member State that the parties have agreed on to have jurisdiction to settle the matter. Such 
an agreement may also be established by appearing before a court without contesting 
jurisdiction pursuant to Art. 26 Brussels Ibis Regulation. The experience with English Schemes 
of Arrangements indicates that such agreements are present in restructuring cases and may 
well establish international jurisdiction independent of the debtor’s COMI.15 

Second, the English courts have also referred to Art. 8(1) Brussels Ibis Regulation in order to 
establish international jurisdiction for scheme proceedings concerning companies from 
other EU Member States.16 While conceding that restructuring proceedings such as schemes 
of arrangements might not feature a defendant being ‘sued’ in the meaning of Art. 4(1) 
Brussels Ibis Regulation,17 English judges have widely accepted the view that in scheme 
proceedings the company may be treated as the claimant suing several scheme creditors for 
the purpose of applying Art. 8(1) Brussels v Regulation. This would allow the court in every 
Member State where only one of those creditors is domiciled to accept international 
jurisdiction, but English courts often added requirements reflecting a sufficient connection 
to England, such as the debtor’s COMI or a sufficient number and size of English scheme 
creditors.18 Members of this Working Party have suggested to, at least, limit the circle of 
‘defendants’ to ‘affected stakeholders’, possibly even to ‘affected dissenting stakeholders’, 
when applying Art. 4(1) and 8(1) Brussels Ibis Regulation to a preventive restructuring 
proceeding. The Working Party acknowledges the resulting flexibility for the debtor with a 
view to forum choice and, possibly, forum shopping. 

The determination of the law applicable to proceedings is directly connected to the 
determination of international jurisdiction pursuant to the lex fori rule of Private 
International Law (PIL). Any procedural effect of restructuring proceedings would be 
governed by the lex fori. Effects on substantive rights would in principle be governed by the 
law applicable pursuant to the PIL rule on the subject matter, e.g. cross-border company law 
or the Rome I Regulation for contract law matters. The subject matter of the modified 
substantive rights can also invoke special provisions on international jurisdiction in Art. 10 to 
23 Brussels Ibis Regulation.19 It is an open legal question whether these common principles 
also apply to restructuring proceedings. It can be argued that restructuring proceedings shall 
be assessed separately and independent of the matter of the modified rights, either because 

 
15 See Vietnam Shipbuilding Industry Groups, Re [2013] EWHC 2476 (Ch) (25 June 2013); also see Jennifer Payne, 
Schemes of Arrangement, 2nd ed., Cambridge University Press 2021, at 358. 
16 See Van Gansewinkel Groep BV & Ors, Re [2015] EWHC 2151 (Ch) (22 July 2015) at 51; DTEK Finance Plc, Re 
Companies Act 2006 [2016] 3562 EWHC (Ch) (02 December 2016). 
17 See Primacom Holding GmbH & Anor v A Group of the Senior Lenders & Credit Agricole [2012] EWHC 164 (Ch) 
(20 January 2012) at 13; Vietnam Shipbuilding Industry Groups, Re [2013] EWHC 2476 (Ch) (25 June 2013) at 12. 
18 See Van Gansewinkel Groep BV & Ors, Re [2015] EWHC 2151 (Ch) (22 July 2015) at 51; Lecta Paper UK Ltd, Re 
[2019] EWHC 3615 (Ch) (19 December 2019) at 25; DTEK Finance Plc, Re Companies Act 2006 [2016] 3562 EWHC 
(Ch) (02 December 2016) at 18. 
19 See Bundesgerichtshof NZI 2012, 425 (15 February 2012) at 27 holding that an English scheme of arrangement 
modifying rights of German insurance policyholders cannot be recognised pursuant to Art. 45(1) lit. e Brussels 
Ibis Regulation because it does not comply with the special rules on international jurisdiction in matters relating 
to insurance. 
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they form part of insolvency laws (see above) and the law governing all of their (procedural 
and substantive) effects shall be determined by the lex fori (concursus) accordingly,20 or 
because they are company law proceedings and shall only commence in the forum where 
the company is seated according to Art. 24(2) Brussels Ibis Regulation.21 A sort of a middle 
ground was described by English courts before Brexit as they tended to assume that their 
international jurisdiction for foreign companies’ schemes of arrangements could derive from 
Art. 4(1), 8(1) or 25(1) Brussels Ibis Regulation if the case also passed a ‘sufficient connection’ 
to England test that included aspects like the law governing restructured claims would also 
allow to modify substantive rights based on the lex fori.22  

3.2.3 No parallel proceedings (in principle) 

Art. 29(1) Brussels Ibis Regulation prohibits proceedings involving the same cause of action 
and between the same parties to be brought in the courts of different Member States. 
Parallel proceedings involving the restructuring of the same debtor would not be possible 
provided that they are actions involving the same cause and, probably more difficult, the 
same parties. A lis pendens protection would only work as intended for restructuring 
proceedings if the definition of parties reflects that the fact that the list of affected creditors 
and shareholders may change. A strict interpretation of the need to identify the ‘same 
parties’ would not prevent creditors from torpedoing restructuring proceedings in one 
Member State by initiating a restructuring process in another Member State with a single 
new creditor.  

The right to initiate insolvency proceedings is not restricted by Art. 29(1) Brussels Ibis 
Regulation. It may be restricted by the commencement of preventive restructuring 
proceedings or a decision to issue a stay following their commencement pursuant to Art. 7(2) 
of the Restructuring Directive. 

It should also be noted that Art. 35 Brussels Ibis Regulation excludes all provisional, including 
protective, measures from the lis pendens protection. Such measures, probably including 
freezing orders, remain available as far as they are provided for by the law of any Member 
State with international jurisdiction pursuant to Art. 4 ff. Brussels Ibis Regulation, even if the 
courts of another Member State have jurisdiction as to the substance of the matter. 
Although measures rendered under Article 35 only have territorial effects, it remains to be 
seen to what degree courts allow such provisional measures to interfere with restructuring 
proceedings in other Member States.  

 

3.3 The shortcomings of applying the Brussels Ibis Regulation 

While the framework of the Brussels Ibis Regulation may also apply to preventive 
restructuring proceedings, it is not at all designed and geared to cover these types of 
proceedings. The following drawbacks should be considered.  

3.3.1 Grounds to refuse recognition and jurisdiction rules 

The most obvious drawback results from Art. 45(1) lit. e Brussels Ibis Regulation whereby the 
recognition of a judgment can be refused based on a conflict with the provision on special 

 
20 See e.g. Dominik Skauradszun, Restrukturierungsverfahren und das Internationale Privatrecht, NZI 2021, 568 
at 572. 
21 See e.g. Jessica Schmidt, Präventiver Restrukturierungsrahmen: Internationale Zuständigkeit, Anerkennung und 
anwendbares Recht, ZInsO 2021, 654 at 659. 

22 See Jennifer Payne, Schemes of Arrangement, 2nd ed., Cambridge University Press 2021, at 347 ff. 
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jurisdiction in Art. 10 to 23 and on exclusive jurisdiction in Art. 24. Any judgment issuing a 
stay or confirming a restructuring plan would thus only be effective within the EU if the court 
respected these provisions. Any stay or restructuring plan affecting rights in rem or tenancies 
in immovable property (Art. 24(1)) or modifying the articles of association of a company (Art. 
24(2)) would need to be issued exclusively by the courts of the Member State where the 
property is situated or the where the company has its seat. Similar to the effect of Art. 8(1) 
EIR 2015, certain effects on foreign rights in rem but also on foreign companies could not 
expect recognition in the Member State of the location of the company’s real estate or 
registered office. The Working Party holds firmly that the application of these rules may 
unnecessarily complicate and hinder an effective restructuring. 

3.3.2 Uncertainty as to the extent of the lex fori principle 

The rules of the Brussels Ibis Regulation aim at facilitating access to justice in particular 
through the mutual recognition of judgments in a common internal market.23 The jurisdiction 
rules are rather welcoming with a view to procedural efficiency, see in particular Art. 8(1) 
Brussels Ibis Regulation, because the law applicable to decide the substantive dispute in a 
case would not be determined by the lex fori but by the relevant choice of law rule of Private 
International Law, for instance the Rome I Regulation for contractual disputes. This is 
fundamentally different from the commonly accepted principle in European insolvency law 
whereby the lex fori of insolvency proceedings (lex fori concursus) also governs any 
impairment of substantive rights, e.g. in a plan or discharge (see Art. 7(2) lit. j EIR 2015).  

It appears difficult to argue that these principles of insolvency law should also apply to 
preventive restructuring procedures bearing in mind that the scope of the Brussels Ibis 
Regulation only even includes preventive procedures that are not insolvency-like or 
insolvency-resembling proceedings (see above 3.1.2). Instead, it could be argued that a close 
connection test is needed in order to allow the lex fori of a jurisdiction identified by the rules 
of the Brussels Ibis Regulation on international jurisdiction to also govern substantive 
matters. Such a test would reflect the traditional coincidence between forum and ius that 
generally informs grounds for exclusive jurisdictions under Article 24. Overall, the answer to 
the question about the extent of the lex fori principle in restructuring cases under the 
Brussels Ibis Regulation is uncertain and is yet to be given by the CJEU.  

3.3.3 Third countries 

Finally, the jurisdiction rules of the Brussels Ibis Regulation provide no prominent rule for 
the debtor’s COMI. Even the ground for exclusive jurisdiction in company law matters in Art. 
24(2) relies on a separate concept of ‘domicile’ as defined in Art. 63 Brussels Ibis Regulation. 
The upside of this disconnect lies in the fact that it seems to allow for a debt restructuring in 
a foreign country without the need for a COMI shift. The drawback is that the judgment 
confirming or safeguarding such a restructuring is issued by a court where the debtor has no 
COMI and cannot expect recognition in third countries under provisions following the 
UNCITRAL Model Law on Cross-border Insolvency. The wide scope of the Model Law often 
covers almost all types of restructuring procedures, including for instance schemes of 
arrangements, but it requires a judgment from the COMI court. Only in third countries whose 
laws mirror the structure of insolvency proceedings and other judgment recognition of the 
EU, in particular countries of the Lugano Convention (Norway, Switzerland, and Iceland), 
judgments under the Brussels Ibis Regulation would be recognised under similar terms. 
Where third country effectiveness of the restructuring is needed and only achievable via a 

 
23 Recital 4 Brussels Regulation. 
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Model Law-type of recognition, the framework of the Brussels Ibis Regulation may be 
misleading. 

 

3.4 Provisional conclusion 

Provided that the ‘Bankruptcy Clause’ in Art. 1(2) lit. b Brussels Ibis Regulation is not 
applicable, the overall regulatory framework of the Brussels Ibis Regulation is able to cover 
preventive restructuring frameworks. It offers facilitated recognition and enforcement 
within EU Member States and flexible jurisdiction rules. Again, however, these benefits come 
at a significant cost. The rules on jurisdiction and recognition are not tailor-made for 
restructuring procedures and do not connect to the recognition requirements needed in 
third countries pursuant to UNCITRAL’s Model Law on Cross-Border Insolvency. Also, for the 
time being, a large degree of legal uncertainty about the applicability of the framework 
remains.   

Overall, the Working Party agrees that the legal framework offered by the Brussels Ibis 
Regulation does not adequately regulate the specifics of preventive restructuring 
proceedings.  

 

4 THE OPTION TO APPLY NATIONAL LAW 

The inadequacy of the EIR 2015 and the uncertainty regarding the availability of the Brussels 
Ibis Regulation for preventive restructuring frameworks leave potential room to apply the 
national laws of the Member States in order to secure cross-border effects. Following the 
discussion above (3.1.) and without the ability of the CJEU to provide for a binding 
interpretation, national laws may encompass the recognition of foreign preventive 
restructuring proceedings either in their insolvency law or civil procedural law framework. 

The Working Group has received feedback regarding the recognition of tools issued in 
preventive restructuring proceedings (stays, plans) that fall outside the scope of the EU 
Regulations.24  

It is obvious that at the moment of finalising this Report (May 2022) the legal questions of 
international jurisdiction, applicable law and recognition is not clearly addressed or 
answered in all national laws of the EU Member States. 

 

 

4.1 Insolvency frameworks for recognition 

The cross-border effects of preventive restructuring proceedings can be achieved pursuant 
to the cross-border insolvency framework of Member States provided that (1) such a 
framework exist and (2) is applicable.  

The applicability of the national cross-border insolvency framework would depend on the 
scope that national law attributes to insolvency law. This question would commonly be 
answered based on the definition of (foreign) insolvency proceedings under national law. 
This definition may or may not be identical to the definition in Art. 1(1) EIR 2015 described 
above. It would depend on the (case) law of Member States. 

 
24 The feedback related to Croatia, Germany, Hungary, Italy, Netherlands and Spain. 
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The few Member States that have adopted the UNCITRAL Model Law on Cross-border 
Insolvency (Greece, Poland, Romania, Slovenia) would reflect the definition of foreign 
proceedings in Art. 2(a): 

‘collective judicial or administrative proceeding in a foreign State, including an 
interim proceeding, pursuant to a law relating to insolvency in which proceeding the 
assets and affairs of the debtor are subject to control or supervision by a foreign 
court, for the purpose of reorganization or liquidation’. 

Publicity is not a specified requirement here.25 Further, the laws relating to insolvency also 
include laws that are not exclusively related to insolvency, but also deal with severe financial 
distress.26 The Working Party considers it conclusive therefore that most, if not all types of 
preventive restructuring proceedings implementing the Restructuring Directive would 
probably be covered by such a framework.27 

Insolvency law-based recognition of foreign proceedings would routinely depend on the fact 
that the restructuring is happening in the COMI jurisdiction. Additional requirements, 
including a public policy objection, may exist.28 

 

4.2 Civil procedural frameworks for judgment recognition 

The national laws in many Member States feature provisions for the recognition and 
enforcement of judgments in civil and commercial matters.29 With regard to judgments from 
countries in the European Economic Area, the Lugano Convention applies.  

Those legal effects of a preventive restructuring procedure that are implemented by issuing 
such a judgment can look at these rules for the purpose of recognition in Member States, 
which provide no (applicable) insolvency law framework for preventive restructuring 
proceedings. The preconditions for recognition and enforcement may differ across Member 
States but typically include a review of international jurisdiction, public policy and, 
sometimes, reciprocity. 

 

4.3 Substantive effects under Private International Law rules 

Finally, it must be mentioned that legal effects of restructuring measures on substantive 
rights of creditors or shareholders may also follow from the application of established 
principles of Private International Law. Based on the understanding that restructuring tools 
are included in the reference of PIL to a countries’ substantive rules, any modification of 

 
25 The need for public proceedings would, however, follow from an interpretation of the ‘collectivity’ requirement 
if only ‘fully collective’ proceedings are held to be ‘collective’; see Bob Wessels, What is an insolvency proceeding 
anyway?, International Insolvency Law Review (IILR) 4/2011, pp. 491-511; Horst Eidenmüller, What is an 
Insolvency Proceeding?, European Corporate Governance Institute (ECGI) - Law Working Paper No. 335/2016, 
Oxford Legal Studies Research Paper No. 31/2017, available at SSRN: https://ssrn.com/abstract=2712628 . The 
need to inform all creditors, including creditors unknown to the debtor, would require proceedings to be 
published. 

26 UNCITRAL Model Law on Cross-border Insolvency, Guide to enactment and Interpretation, New York 2014, 
para. 73. 
27 This conclusion is illustrated by the fact that English schemes of arrangements are routinely recognised in the 
United States pursuant to Chapter 15 of the Bankruptcy Code, see e.g. In re Avanti Communications Group PLC, 
582 BR 603 (Bankr SDNY 2018). 

28 For an overview, see INSOL Europe/LexisPSL, Joint Project on ‘How EU Member States recognise insolvency and 
restructuring proceedings of a third country’, January 2022. 

29 Ibid. 
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substantive rights governed by the law of the country in which the restructuring is 
implemented would thereby be held valid after being reviewed in any other jurisdiction.  

This mechanism does not achieve cross-border effects for the restructuring of foreign rights. 
Further, it would not entail any automatic recognition as lawyers in all countries would be 
asked to review the validity of the modification of rights.  

 

4.4 Provisional conclusion: unresolved issues 

The Working Party is of the opinion that the use of national laws to achieve the aspired cross-
border effect of a restructuring results in a fragmented legal framework for the European 
Internal Market. Member States with an applicable and welcoming cross-border insolvency 
framework may cater well for foreign preventive restructurings based on a COMI review. An 
automatic recognition similar to the EIR 2015 or Brussels Regulation, where such review is 
avoided, is not available in most Member States.30 

 

5 OVERALL CONCLUSION AND RECOMMENDATIONS  

The analysis of legal frameworks available to facilitate the cross-border effects of preventive 
restructuring proceedings adopted by Member States following the guidance of the 
Restructuring Directive has revealed very clearly that to date no tailor-made framework 
exists. In summary, the Working Party found the following results. 

The rules of the EIR 2015 are largely based on the basic notions of the original European 
Insolvency Regulation of 2000 and therefore still designed to apply to traditional public 
insolvency proceedings that include the creation and administration of an estate, the 
verification of claims and the realisation and distribution of value, provided for by a court 
appointed insolvency practitioner. These characteristics are not core features of preventive 
restructuring proceedings. Hence many, if not most of the EIR 2015 rules would not 
meaningfully apply to such procedures even if they are listed in Annex A. Other rules of the 
EIR 2015 seem at odds with the needs of such preventive procedures. 

The Brussels Ibis Regulation, as another model to attain cross border effect to certain legal 
acts, might not even encompass preventive restructurings due to its ‘Bankruptcy Clause’. 
Even if it does, its rules are also only partially able to efficiently regulate restructuring 
proceedings, especially with regard to questions of jurisdiction and applicable law. 

Finally, the gap which may exist due to the present design of the EIR 2015 and/or the Brussel 
Ibis Regulation could be filled by national law if Member States’ laws include rules that 
enable the facilitated cross-border recognition of preventive restructuring tools. The 
Working Group found, however, that restructuring practice can barely find such national 
rules as they remain to be established yet either by case law or law reforms. For now it 
remains unclear in many Member States whether foreign restructurings are to be recognised 
under the local insolvency law framework or whether recognition is limited to the judgment 
recognition under the rules of civil procedure. In both instances, recognition is commonly 
neither automatic nor efficient. Moreover, the required creation of national legal 
frameworks by some, several or even a larger number of Member States will, due to its 

 
30 See again INSOL Europe/LexisPSL, Joint Project on ‘How EU Member States recognise insolvency and 
restructuring proceedings of a third country’, January 2022. 



19 
 

 

CERIL is an independent non-profit, non-partisan, self-supporting organisation of persons  
committed to the improvement of restructuring and insolvency laws and practices  

in Europe, the European Union and its Member States 

nature, result in a variation of rules and conditions which, in turn, will prompt new initiatives 
for harmonization on a EU level.  

Overall, the analysis concludes that further (coordinated) legislative action is required if the 
new preventive restructuring tools are meant to be effective and to show reliable cross-
border effects. 

 

5.1 For EU lawmakers 

The Working Party has contemplated three routes the European Commission could take. 

1 The EU Commission is asked to review the application of the EIR 2015 by 27 June 2027 
according to Art. 90(1) EIR 2015. It is the opinion of this Working Party that the critical 
assessment of the adequacy of the EIR 2015 approach to merely extend the scope of the 
Regulation to cover restructuring proceedings with no regard to their specific needs should 
form a central topic of this review.  

2 The Working Party welcomes any earlier, if not immediate, action of the EU Commission 
towards the adoption of a special cross-border framework for restructuring proceedings that 
could be included (as a specific chapter) in the EIR or take the form of  a separate Regulation. 
The content of the special framework should include rules on jurisdiction, applicable law and 
automatic recognition that reflect the needs and best practice of modern preventive 
restructuring practice in the global restructuring market. 

3 The Working Party prefers the EU Commission to initiate steps leading to an autonomous, 
standalone regulation which would aim at a special framework for restructuring (only) 
proceedings. Such a framework should as best as possible align with the definitions and 
themes of the Restructuring Directive and include all topics of the EIR 2015, tailored towards 
the specific needs of preventive restructuring frameworks.  

 

5.2 For EU Member States 

Although the Working Party prefers the route mentioned above, it invites all Member States 
to review their legal framework in order to enable the recognition of foreign preventive 
restructurings based on similar conditions as insolvency-based restructurings. Such a 
framework is essential with regard to preventive restructuring procedures opened in 
Denmark and third countries (e.g. the United Kingdom, Switzerland or Norway). It may also 
prove essential to close as soon as possible any gap in the legal framework amongst Member 
States. 
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